A series of crises have undermined public confidence in the parole system and reopened longstanding debates over the confused normative basis of prisoner release policy and practice. This paper attempts to locate current concerns within an ideational interpretation of penal policy change. It will argue that prisoner release has been fundamentally re-shaped by a bifurcated penal strategy which emerged as one possible response to the unique challenges of late-modern crime-control. Over time this strategy has provided an enduring guide to collective action and a political template for successive penal reform programmes. However, there are signs that we may now be reaching the conceptual limits of this strategy. While the logic(s) of bifurcation will continue to yield marginal political gains in the short-term, this paper concludes that the longterm prognosis is one of diminishing returns with significant implications for the legitimacy, effectiveness and administrative coherence of prisoner release in this jurisdiction.
Introduction
Prisoner release has emerged as a key site of penal policy contestation in England and Wales.
What was once a secretive and paternalistic procedure, to be administered by a small coterie of experts in the shadow of the prison gates, has become a matter of intense public interest (Guiney 2018) . As the Home Office noted more than sixty years ago, 'it is easy to imprison a man; the difficult thing is to release him ' (1959: 19) , and while it is true that prison release has always been a complex site of penal policy-making, the current administrative architecture has come under unprecedented strain as it struggles to: (a) keep pace with the increasing scale and complexity of the prison population; (b) reconcile the legitimate expectations of public law, an increasingly influential victims' movement and the many prisoners who interact with the system on a day-to-day basis (Padfield 2007) . These pressures ripple out across the penal system, but arguably find their most public expression in the growing frequency of so-called 'hard cases'-such as the release of John Worboys--where conflicting actuarial, legal and moral principles achieve crossover media attention (see Padfield this volume) .
The failure to resolve these fundamental tensions has eroded public trust in the parole system and reinvigorated longstanding debates surrounding the confused normative basis of prisoner release in this country (Shute 2003) . And yet, despite these pressures, it is noteworthy that the official response within government has largely eschewed novel answers to such questions. Preferring instead (amongst other things) to double-down within a policy framework Anthony Bottoms has described as a bifurcated, or twin-track, penal strategy which distinguishes between the treatment of dangerous violent and sexual offenders, and those 'minor' criminals, typically found guilty of volume property offences (1977: 87) .¹ To take but one recent example, in February 2019, the Ministry of Justice (MOJ) announced 'sweeping changes' to the parole system as it applies to the most serious offenders (MOJ 2019a), whilst in parallel introducing measures intended to promote greater use of early release for the majority of determinate sentence prisoners (MOJ 2019b) . Setting out his commitment to a 'smarter' justice system the then Justice Secretary, fell back upon a familiar bifurcated narrative, 'I do not want to reverse the tougher sentencing approach for serious offences. But equally, we should be extremely cautious about continuing to increase sentences as a routine response to concerns over crime' (MOJ 2019a) .
In this paper I reflect upon the continuing relevance of Anthony Bottoms' theoretical work on penal bifurcation (1977; 1980) and how these insights, initially advanced with reference to developments in 'front end' sentencing policy, can be applied to the 'back end' of the criminal justice system and contemporary prisoner release arrangements. Presented with a restrictive policy environment where penal policy-makers have struggled to reconcile significant reductions in public expenditure and a tightly delineated cross-party consensus on crime I question whether a bifurcated penal strategy will continue to deliver the marginal gains politicians are seeking or is now subject to the law of diminishing returns. My answer to this question will proceed in three parts: First, I discuss the penological assumptions that underpin a bifurcated penal strategy and why these ideas have found such pronounced expression in prison release policy and practice.
Second, I review the current release framework in England and Wales and reflect upon the administrative implications of a system which now operates as both a bridge and a barrier between prison and the community. Third, I attend to the possible futures of prison release.
Drawing upon insights from the political science literature on policy change and the role of ideas in politics (Beland and Cox 2010; Hall 1989 ) I argue that the repeated extension and adaptation of a two-track approach has created several fault lines within contemporary penal policy with significant implications for the legitimacy, effectiveness and administrative coherence of the current prisoner release framework.
Penal bifurcation and prisoner release
Since the trend was first described by Anthony Bottoms in 1977, a bifurcated penal strategy has proved extremely influential in government thinking. It has been exported globally (Seeds 2017) and now finds expression throughout the entire criminal justice system: In the rhetoric of law and order politics (Downes and Morgan 2012) , sentencing guidelines (Ashworth 2010: 293) and the organisation of the probation service (Burke and Collett 2016) . However, it is in relation to prison release where some of the most pronounced effects can be observed (Padfield et al 2010: 104) . To some extent, the operation of prison release in England and Wales has always been administratively bifurcated to the extent that it pivots upon a shifting demarcation between the discretionary parole system and automatic release arrangements (Guiney 2018: 55) . Over time these policy levers have served a variety of purposes, but it is the way they have been put to work within contemporary penal policy that is of interest here. This general picture suggests that prisoners serving indeterminate or extended determinate sentences for serious violent and sexual offences are subject to an increasingly prohibitive system of discretionary decision-making, couched in the language of risk, dangerousness and public protection (Pratt 1995) . In contrast, those 'ordinary' prisoners serving determinate prison sentences now qualify for a series of automatic release pathways designed to accelerate their progress through the prison estate.
What happens at the 'front end' of the criminal justice system often finds administrative expression in prisoner release decision-making, and the intellectual origins of a two-track approach can be traced back to declining faith in the 'rehabilitative ideal' as an expression of official policy. This policy window created the space for new ideas to break on to the political agenda and it was in this context that Bottoms observed the development of two ostensibly contradictory trends within British penal policy: a largely overlooked growth in the use of fines and other diversionary practices and the 'renaissance of dangerousness' as a central concern within criminology ( 1977; 1980) . For contemporaries, such as Mathews (1979), these developments were emblematic of the fiscal crisis of the modern state which forced penal policymakers to explore less costly forms of social control than total institutionalization. However, Bottoms alighted upon a Durkheimian reading of the shifting contours of crime control in the late-1970s. While advanced societies, defined by complexity and growing individualism, are likely to express declining interest in technical rule breaches, the gradual weakening of traditional social bonds may in time generate counter movements and support for measures which reassert a 'conscience collective' during periods of profound social change (Bottoms 1977: 90) .
The collapse of the post-war settlement (Kerr 2001 ) was one such occasion, and in the criminal justice sphere these broader social insecurities began to manifest in penal policies that sought to promote the traditional moral content of the criminal law--particularly those crimes we all claim to abhor--with a more regulatory attitude reserved for volume property offences. This analysis proved remarkably prophetic. Several years later the Home Secretary, Leon Brittan, would use his keynote address to the 1983 Conservative Party Conference to deliver what is now considered the classic statement of a bifurcated prisoner release position:
What I intend… is that no one sentenced to more than five years' imprisonment for an offence of violence to the person shall be released on parole except where release under supervision for just a few months before the end of the sentence is likely to reduce the long-term risk to the public... It is also right that those who pose no such risk either do not go there [prison] in the first place or are released when they have suffered the first short, sharp shock of custody.
In this way a twin-track approach allows government to 'get tough and soft simultaneously' (Pitts 1988: 29) . To project an image of enhanced social insurance, while in fact reducing its coverage overall as more immediate crime risks are transferred from the state to its citizens and the markets (Pratt 1995: 17) . As Garland (1996) has argued, high crime rates have become a 'normal social fact' in many advanced liberal democracies. Criminal justice agencies (such as the Parole Board) have struggled to manage caseloads of increasing volume and complexity, and over time this has eroded one of the foundational myths of modern societies; that the sovereign state can deliver effective crime control within its territorial boundaries (Garland 1996: 448) .
This predicament has presented an enduring political challenge to penal policy-makers who quickly recognised the need to 'withdraw or at least qualify their claim to the primary and effective providers of security and crime control' but foresaw just as clearly, 'that the political costs of such a move are likely to be disastrous' (Garland 1996: 449) . Confronted by this insoluble political dilemma penal policy-makers have embraced a dualistic crime control response which oscillates between an expressive 'criminology of the other' and a series of pragmatic adaptations which have informed a more administratively focused 'criminology of everyday life' (Garland 1995: 448) .
Viewed in these terms, the great achievement of a twin-track approach was not only to deliver a series of policy adaptations to the predicaments of late-modern crime control, but to (re)define public discourse on crime more generally (Seeds 2016: 600) . Penal bifurcation militates against a liberal account of crime as falling on a continuum of harm, replacing it instead with a reductive, and somewhat binary image of criminal behaviour which allows for 'different accounts of human nature and human action to be accepted for different types of offender in order to justify different legal responses' (Brown 1996: 18) . While 'ordinary offenders' assumed to be of rational mind can continue to be managed through neoclassical crime control techniques, such as deterrence and situational crime control, the treatment of dangerous 'others' becomes increasingly exclusionary in its orientation, with a strong focus upon public protection, incapacitation and risk-management (Brown and Pratt 2000: 35) . This is both the great strength and biggest weakness of a bifurcated penal strategy. As Kemshall has argued, the maintenance of a two-track system relies upon a series of highly questionable assumptions which are extremely difficult to administer in practice, Bifurcation presumes easily distinguishable thresholds between risk categories, accurate risk assessment within prisons and classification of prisoners, and fail-safe parole decisions, and that risk remains static upon release. These are unsound assumptions and create systematic flaws in the operation of a bifurcated approach. (Kemshall 2013: 271) Above all else, the use of criminal law to separate out 'dangerous' and 'ordinary' offenders has driven ongoing reform at the top-end of the sentencing framework with significant implications for the scale, scope and reach of the discretionary parole system. As originally conceived, parole was justified on the basis of a 'recognisable peak' in an individual's rehabilitation where the interests of the community were better served by their careful reintegration rather than their continued incarceration (Guiney 2018; Shute 2003) . The rehabilitative ethos has not disappeared entirely from view (see Robinson 2008) , but with the emergence of a more contested discourse on law and order this inclusionary / exclusionary calculus has now been almost completely inverted for those who must satisfy the Parole Board that they are no longer represent a risk to the public. Dangerousness has, and always will be, an ambiguous concept upon which a range of social insecurities are projected. However, in recent decades it has become synonymous with indeterminacy (see for example Annison 2015) and forms of extended sentencing where questions of individual liberty come to rest upon a plethora of predictive penal technologies blending aspects of the 'new penology' (Feeley and Simon 1992) and older therapeutic accounts of individual pathology.
This analysis makes clear that prisoner release should not be viewed as tangentially connected to a bifurcated penal strategy, but constitutive of it. As I have argued elsewhere (Guiney 2018 p.6) , prison release has always been bound up with societal justifications for punishment, the limits placed upon the executive within our liberal democratic system and the administrative challenge of governing a large captive populations where the hopes and expectations of prisoners do not always align with the interests of prison authorities or the community at large. A twin-track approach does not provide a definitive solution to these problems but, it does offer a template for collective action which has proved remarkably attractive to penal policy-makers at an administrative, political and ideological level (Hall 1989: 369) . Politically, the discretionary parole system offers a natural focal point for politicians seeking to articulate penal policies which exhibit toughness with regards to serious violent and sexual offending. From the point of view of the current 'resources crisis', the basic demarcation between the discretionary and automatic release systems offers a powerful tool of demand management and a pragmatic response to high administrative case-loads which cannot all be dealt with by way of a resource intensive, discretionary system (Cavadino et al 2013: 27) . While it has been commonplace to separate out prisoner release from sentencing practice and the discretionary parole system from automatic release arrangements, these relationships must be viewed as symbiotic. To a significant extent, the new politics of parole is founded upon, and made possible within, a broader automatic release ecosystem.
Contemporary prisoner release in England and Wales
For these reasons a bifurcated penal strategy has provided an enduring guide to penal reform, finding expression in political rhetoric, policy directions and primary legislation. In this section I move on to survey the contemporary landscape of prisoner release in England and Wales.
Official statistics reveal that on the 31 March 2019, the sentenced prison population stood at 72,860 (excluding those held on remand). Of this total; 55,587 were determinate sentence prisoners (76%), 9,441 were subject to some form of indeterminate detention (13%) and a further 7,179 prisoners were held in custody following their recall to prison (10%) (MOJ 2019c). We will see that under existing release arrangements these distinct prisoner cohorts can expect a very different carceral experience as they progress through the prison estate.
The current legal framework for the release of prisoners in England and Wales flows from the Criminal Justice Act 2003. For the majority of prisoners serving determinate sentences, release is automatic at the mid-way point. Initially, prisoners serving short custodial sentences of 12 months, or less, were released unconditionally with a more resource intensive system of supervised release on licence reserved for those serving longer determinate sentences. However, following the introduction of the coalition government's Transforming Rehabilitation reform programme and the partial-privatisation of the probation service (Burke and Collett 2016) , there has been a marked shift towards greater conditionality in post-release supervision.² Since the activation of the Offender Rehabilitation Act 2015 in February 2015 all prisoners sentenced to custody for more than one day and less than two years are released under the supervision of a probation officer for a period of 12 months during which time they may be recalled to prison if they breach their licence conditions. In addition to statutory release arrangements, many determinate sentence prisoners qualify for early release under the Home Detention Curfew scheme (HDC). After a period of significant retrenchment, the MOJ published new guidance in March 2019 which seeks to reposition electronic tagging as a 'normal' part of sentence progression (MOJ 2019b). Prisoners serving determinate sentences of at least 12 weeks, but less than four years, may be released on electronic tag for a maximum period of 135 days, once they have served the requisite custodial period of their sentence. Laudable aims perhaps, but in practice the scheme continues to exclude many categories of prisoner including; 'sex offenders required to register', extended sentence prisoners, and those who have previously breached the terms of their licence (MOJ 2019b). It can be difficult to disaggregate the impact of prisoner release from sentencing powers and criminal justice practices more generally. However, the available evidence does suggest that the current release framework has contributed to both the growth and reconfiguration of the prison population with significant implications for everyday prison life and the demands placed upon the prison system:
•
Offence category: In the past two decades the offence composition of the prison population has changed dramatically (see Table 1 ). In 2015 the MOJ changed the way it categorises criminal offences in order to bring its reporting systems into line with the Office for National Statistics (ONS) and this can make historical comparison difficult.
However, for the period 2002-2014, where we do have consistent data, official statistics reveal a marked increase in the proportion of prisoners serving immediate custodial sentences for sexual offences and violence against the person. In the case of prisoners held in custody for sexual offences the growth has been particularly pronounced, rising from 5,294 prisoners in June 2002, to 11,192 in June 2014, an increase of 111% in just 12 years. In contrast, the number of prisoners under sentence for 'theft and handling', or 'burglary' fell by 8% and 22% respectively during the same period. Table 3 ). In contrast, including the large number of IPP prisoners now held post-tariff, was even more apparent; rising by 183% from an average of 72 months in 2005 to 204 months in 2018.
Discussion: The possible futures of late-stage penal bifurcation
In this paper I have discussed the continuing importance of Anthony Bottoms' theoretical work on penal bifurcation (1977; 1980) and how these insights can help us to make sense of recent developments in prisoner release policy and practice. I have argued that the basic organisation of prison release in England and Wales--a system which pivots upon the demarcation between discretionary parole and automatic release arrangements--has proved particularly well suited to the development of a two-track approach and is now constitutive of a policy framework which seeks to differentiate between the treatment of 'dangerous' and 'ordinary' offenders. Over time, penal bifurcation has provided an enduring guide to collective action and the legacy of these policy choices can be seen in the transformation of the prison population according to offence categorisation, sentence length and time-served (for more on the process of 'violence realignment' see Seeds 2016: 600) . But what off the future? In the space remaining, I want to situate these debates within an ideational account of penal policy change (Beland and Cox 2010; Hall 1989) . I argue that the repeated extension, adaptation and reformulation of a bifurcated position over several decades has undermined the delicate equilibrium that underpins a twintrack approach, resulting in increasingly unstable policy configurations I characterise here as late-stage penal bifurcation.
The evolution of prisoner release as a public policy concern offers a powerful reminder that policy-makers are not simply the product of material interests or institutional structures, but active participants in the creation of new political trajectories. To a significant extent our politics is both 'path breaking' as well as 'path dependent' and greater sensitivity to the reflexive position Insert Table 1, Table 2 , Table 3 (grouped) of policy actors within these structures can provide a powerful corrective to 'static', or overly determined accounts of the contemporary world. As Heclo observed, policy-makers "puzzle" as well as "power" (1974: 305), and it is through this dynamic process of social learning that individuals make sense of the world around them and calibrate their responses to new and emerging policy problems. In this respect, ideas not only underpin individual belief systems but provide the currency through which political dialogue and collective decision-making is made possible. Ideas 'matter' (Beland and Cox 2010: 17) and these ideational pathways can be observed at three distinct levels of practice: as 'policy solutions' to current concerns, in the active creation of new 'problem definitions' and the articulation of 'public philosophies' which offer a general orientation towards questions of government, society and the markets (Mehta 2010: 25) .
These insights provide the theoretical scaffolding for thinking about the recent history of prison release. When viewed in ideational terms penal bifurcation can be understood as an active political strategy which seeks both to (re)define crime problems and promulgate policy solutions which are consistent with broader shifts in the political economy of crime. These ideas were by no means sui generis. A twin-track approach re-purposed existing practices and presented a way of thinking about crime that integrated policy, political and administrative innovations within a framework that could be implemented with only limited institutional resistance (see Shute 2003:403) . The key point being that once accepted, these policy prescriptions began to coalesce into an institutionally recognisable policy tradition as alternative reform options were discounted and additional resources were committed to the delivery of a twin-track system (see Beckett et al 2018) . Initially at least the more punitive aspects of this strategy were tempered by the traditions of British penal pragmatism (Windlesham 2001) . However, as these ideas began to interact with an increasingly performative penal populism (Pratt 2007) , the two-tracks of a bifurcated approach have come under increasing strain.
Put another way, penal bifurcation has demonstrated remarkable plasticity as a tool of penal policy, but like all ideas there are limits to its application. In practice, the difficulty of administering a two-track system (Kemshall 2013) , coupled with the repeated extension, adaptation and reformulation of bifurcated logic(s) to new policy problems, has contributed to the emergence of three major fault-lines within contemporary prison release policy and practice:
First, this process has placed increasing strain upon the Parole Board of England and Wales. As we have seen, the growing use of indeterminate detention and extended determinate sentences has the practical effect of shifting the locus of penal decision-making away from the sentencing judge, towards the Parole Board whose aptitude (Shute 2004 ) and legal standing (Padfield 2016) to make such decisions remains deeply problematic. In 2008, the Court of Appeal held that the Parole Board was insufficiently independent from the Secretary of State for Justice to discharge its responsibilities in accordance with the rule of law (R v Brooke, [2018] ) and the failure to Although, it remains to be seen whether the 'Tailored Review' of the parole system, announced by the Justice Secretary in early 2019, will entertain more ambitious options for the reconstitution of the Parole Board as an independent legal tribunal, as many have advocated (Padfield 2016) .
Second, the 'toughening up' of a bifurcated penal response presents serious challenges to prisoners, penal administrators and the broader constellation of community services that work with individuals upon their release. In an era defined by risk-management and public protection it is perhaps understandable that the Parole Board has tended to measure its success against the small number of parolees that go on to commit a serious further offence (Parole Board 2018).
However, this narrow and rather managerial focus has arguably prevented a more searching dialogue with regards to the administrative cost of maintaining these headline figures. As Hood and Shute noted at the turn of the century, the Parole Board has an altogether mixed track-record when it comes to distinguishing between 'false positives'--those prisoners who receive a favourable release decision but will go on to reoffend during their licence period--and a potentially far larger category of 'false negative' prisoners who are denied parole but would not have engaged in serious offending upon their release (see Shute 2004) . The decision to prioritise the former over the later has seen a gradual hardening of the pathways to release. This has contributed to the growing use of prison as a place of containment and undermined efforts to build a stronger strategic focus on the community infrastructure needed to support the desistance process in the long-term. As a result many prisoners held post-tariff are unable to access the rehabilitative programmes they require to demonstrate a reduction in risk and progression from 'dangerous' to 'ordinary' offender (Kemshall 2013 promoting reforms which make it more, rather than less likely, that the executive will be forced to take steps to modify the sentence of the courts in the medium to long-term.
Conclusion
These pressures are unlikely to recede in the short-term. During the recent Conservative Party leadership contest the front-runner, and now serving Prime Minister, Boris Johnson signalled his intent to reform the parole system in his regular column for the Daily Telegraph newspaper to His critique of 'early release' drew heavily upon the familiar tropes of penal populism; a determination to side with the 'law abiding majority'; a suspicion of unaccountable liberal elites, an othering of violent offenders and an aversion to early release mechanisms said to undermine 'truth in sentencing', What is going on with these parole boards? One has the impression that they are simple slaves to political correctness, and unaccountable for the risks they take with public safety. It is becoming more and more regular for prisoners to be let out early -even when they have been convicted of the most serious and violent crimes. We need a two-pronged approach… (The Telegraph, 28 May 2019)
Since Johnson assumed office in July 2019, the Ministry of Justice has announced a further review of the parole system and a series of measures intended to restrict the availability of parole for offenders sentenced to immediate custody for violent or sexual offences (The Times, 1
October 2019). At a time of considerable uncertainty in British politics it is unclear whether these plans will ever be fully realised, however, it is surely noteworthy that a 'two-pronged approach' continues to do much of the rhetorical heavy lifting in the passage above. The idea that prison release should function as both a bridge and a barrier between prison and the community is now firmly entrenched within British penal policy and this 'policy tradition' presents policy-makers with powerful institutional incentives to continue working within these developmental pathways (see Beckett et al 2018) . In some cases, the lifecycle of new penal policy ideas can be fleeting and short-lived, but the bifurcation of prisoner release demonstrates what can happen when this process has advanced to a stage where institutional gains are increasingly marginal but, diminishing returns do not yet justify radical departures. In this context, prisoner release has become defined by inertia and policy drift with very significant implications for the legitimacy, effectiveness and administrative coherence of the current prisoner release framework.
Notes
¹ Andrew Ashworth has gone so far as to speak of a 'trifurcated' sentencing framework encompassing the treatment of (i) minor offenders, (ii) those found guilty of serious offences and (iii) those deemed to present a significant risk of harm to the public (2010: 421).
² In May 2019, the Justice Secretary announced a new 'blueprint' for probation services in England and Wales. Under the new operating model all offender management responsibilitiesincluding the post-release supervision of short-sentence offenders -will transfer to the National Probation Service (NPS). Each NPS region will commission a private or voluntary sector 'innovation partner' to help deliver a range of 'rehabilitation services' (MOJ 2019d).
